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WHAT’S YOURS
IS MINE

ADVERSE POSSESSION IN VICTORIA

Abbatangelo is one of the leading au
it leaves many questions unanswer

araainn orers wlhen

clyverse po

anather persan's Tan 35 inlen

{ronal .l'j.' paed and all ather

pavetivs e cxcluded froms ils nse
fixt pre tha 13 yeors.

Seetion & of Che Listiation af Adviions Ao
W58 i1Te Act provides That no acetien shall
he becught Ty any person to recover Tanel
sfter the expiration of 13 yeors from the date
onwhich the rieh of acticn acerued, S ciiom
ol the Arl provides that al O end ol that
periadl, he persom's ttle to The land shall e
extinguizhod.

Cladins for acverse possession e oo longer
be macle for laad owned by the Crown, The
Public Transpert Corporation, Victarian Tail
Track, water authorities aned, sinee fanuary
005, eounei o ned Torrens land.

ABBATANGELO V
WHITTLESEA CITY COUNCIL

Thereare o munber of well-esiablished prinwi-
ples ol adverse possession in e
However, the most reeent is the David and
Goliath case of Abtatmigeln o B
Ciwnetl {Akbatangei

kot horitios,

fewea ity

o which was indlially

beard by Pagone | ol the Suprene Cour if

S RICEL BLUTHANAN

Viptoeia in 2007 and upheld in Avngust 2009
b tTee Conrt of Appeal. Abfitanmeln conlivms
andd expaiids The principles relevant to 1his
area ol law.

THE FACTS

Atireelo Dvalved vacanl General Law

Land which was approximately halt anacre
i1 mixe in Mernda (fthe disputed kand™) The
Whittesea City Couneil shitained the land
i 1908 s g il foe the constroetion of o
siviee hall, Shorly after, the couneil moved
fram Merada tao Bpping and the shire hall
was newer buill The vouneil retained the
land Tor municipal purposes. Before 1930,
the council planted trees along the southern
tstrect] oundary of the Tand and through-
ol the hlack, There wos no drive
vehiele aeess o the Jand from the southern
Tl

I 16856, Mrs Abbatangeloaned her hzhband
purehased e praperty abaarting the wesl-

AV T

crr nerlhern and eastern boundaries ol Lhe

dispaledd ol Mrs Albaraneeln (together
il Teer Tamilyt treaten the dispuoted landd
as their own o in Seplember 2004, Wirs

Abbalzngels, (hrowgh Ter seliciors swrale 1o

thorities on adverse possession law but even
ed. By Jonathan Tisher and Phillip Leaman

Phes eocneil e advised then of Tier adverse
posseasion Claim al the dispused Land

The council disputed the claim and
recuested thal the Ahbniangeios’ horse,
thal was graging an the Migpured land, be
rerpaved, The conneil also entered the land
and prected o fenee on the eastern boundary
of the disputed land fahich at the fime Faaed e
fenevand instalied o chain and padlock on
Lhe ale in the novthern houndary lenee.

Altrial Mes abbatangele relicd onmuomer-
ons aels of adverse posseesion. These inclurded
e instaliarion of s gate sa (hat the land conld
orly Tae nocessed thraugh the surrounding

Abhatangela land, the maintenanee af fenees
an Uhe heundaresy of the disputed land, and
the uae of the Tand for grazing, shade, shel-
tor, grneral mainicnance as vell aszporting.
socinl and recreational sctivitics.

Iy sought to rely on
aoweritten dosument proviced by the cown-
il in response to a 1979 application for a
planning permil for the subd ivizion e the
Ablatangelos iof their properey The ol
pated st it awened the disputed lond adjoin
b (e proposed allotmentand thal Lhis Jand
el e sel asicde for "preoposed man icipnl
[rurpHeEes”

The conneil prim




ADVERSE POSSESSICN

The council alza reliod on itz cmplovees
viEll o The Ahbatangelos” Toed in 1992 16
b igsies ol o Fooding spoo drin

which ran gleng the houndary of the
cligputed land, The couneil caployvee azled
flrs Albatanzelo 37 she knew who awnerd
the dlispeted Tooed and Mes Abbatangele
allegedly told the counci! emploves that the
conneil was the ewner, The council sulimit-
ted thal this was a contratndicalion that The
Ablziangelos hal faken possession of the
Targd witls the veuuisile intemnt o oo
a resinplion of possession by the counel

INITIAL FINDINGS IN
THE SUPREME COURT

[Lwas fonned that the disputed Tand came to
b treated asan integral part of the one com-
poaite nd and the Abbatanzelos” use of the
land was mare than anact of meee graging or
rIZI'I' T -!"Iij(l'."ll'!(,"':ll 1 =] l('l'iil] RIS

The Court feund that the Abhatangelos
conatruction aof a gate in 1939 providen
access b e dispoced et solely Toe he
Abbzdonesela Guanily, ol Lhe mage wis nol soef-

W

=Lt

LEH

fieient aloane o prove an intention o posseas

the aceupied land to the exclusion of others.
The conatant rezteration and construction
af fenees thraughout the property (el hoa
sveking compensaliend inclinding the sides
af the disputed land, was integral to the
Abbatangeloz case, The work perfocmed by
The Abbatangelos was oo o be Thorooe,
svslematicand constant?

Join the LIV Legal Referral Sel
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Thee Tenee aluadling the eoad was consicderen
wsignel torall chat the dispured land behind
it had been enelezed by semecne and had
cxclinded everyome else, The placing ofiwater
trough on the land was found o be "2 rela-
fivele perimanent itern placed an Ahe dispoled
land asa visihle demonstration of wae ly the
Allutanels Bdly of the dizpated Land aned,
to that extent, an assertion of entitlement ™.
T]'(' counet ] subionitlee (hed o permitted
private graging on cownceil and, however,
eviclener Tool by the cotneil was insufficient
weern the Ll where

bo preoves s commection bt
w razing was |'_||_""|'|]l:1l.' (e o winused roads
in AT bk Bloels) aned the land o dispuote,

The Court I'Juuf that Mrg Albatangels
Tl elernonsirat il b sulfeient aets of foe-
tual |]-i':':"-?'>l:'-"$:"-ll'.'ll'.- and a manifeat intention to
cxclusively possess the dispoted Tand for e
MRSy period,

COURT OF APPEAL

The council appealed and the matter was
heard before Ashley 1A, Redlich JA and
Farron Ala in the Courl of Appeal.® The
connet s appenl was histnsse] in Aogs
20404,

The Courtal Appeal incanfirming Fagone
s juckgmoent, selout @ number of principles

i

necrasary o eslablish adverse possession,

ramely:

L Inthe abzenee ofovicdenee to the contrar
the owney of land with the paper title is
decmed to be o pessession of the land

= free listing in Business Victoria’s "Find an Adviser” directory An™

20 A ablezed possessor must show both

anul e prorson wilh (e prinz Gacie vight
to possesaion.

factual poszeszion and Lhe reqguizite inlen-
fiom do possess Gnomaes possideadl ) with an
appeopriate degree of plvsioal custody
and contral for the pozsesaor's own hen-
cfit, Botl elements muast be satished by a
possessor, althooeh the intenlion to pos-
aeag may he cedweed From the olijective
artzof physical possession,®

A W hiale each ease Larns on ils own Faets,

the alleged possessor must show that it

Teaws deaz 1wt the Tand s an occapying

o e matEht have een expected fodeal

with it and that no-one elze has dene so.

I monest B o lenoe dhat che indention fo pos-

2055 12 1o the exclusion of all others,

There does not need to be a conscious

ielenbion e excbucke the frwe owener, bat

rather an intention e exercise exclusive
conlral aof the land, A person need not

Taelieve that they are the teoe ovener af the

land toestallish posscssion.

f. Possession of the Tand cannod be with the

congent of The tree owner,

W hether or not the paper title ovwner real-

ises Uhat dispossession hios tnlien place s

irrelevant.

8. Acts of possession with respect o only
partal the land claiomed may, inall the cir
cumstanees, constituie acts of :}USﬂR"SSEDI'I
wilh resprect doall the Bongd elaimed.

YA peraon's use of the land may amounl
teenjoviment of a epecial benefit from
Lhe Landd By easual aces of trespass vather
Ihan Factnal possession. A mere use of
the land or a apecial benefit will not he
erscrgh to comstinnle fuetaal possession
nar todetonalvate the I""l.'||.l.-.>l-.l:' inteniion
Loy propssss

(e

The Court of Appeal found 1hat
must be had ta all the facts and cireumstances
el the particular cose. Thiz should include the
nature, poesition and chacacoeristios af the




Jzanid, Che

& Lhat ave availalle omn
foerether wilhe thee eourse of condore

pier g hl T eopaeated Lo followe,
The Court of Appes] noted that while

|'.'F"."'.'i':.':|.!59 COECE L

an provide guidance about
the relevant prineiples o be applied. they
shonled Tae treated witl candion in terms af
seeking Faciual analogics by refirrence 1o

partienlar feslures of & person’s .
with Iand, Acis il

alings

eetgderioe factus ] posses-
som in e cnse iy bewcholiy nscdeouste to
proveitinanother,” Further, the aels thar may
be sufficicnt evidence af taking posseasion
for an adjoining land awner may be insef-

ficien! lor o person who lives some disiance
fromm Uhe T,

The Courl of Appeal apheld Pagone ['s
view that “a number of acts which, comsidered
separately, might appear couivernl may, con-
gidered collectively, unequivecally evidener
{herequisite intention”® The Court found that
wme af the acls of poase:
Ty N |
il possession, but when they are combined
with the cvcerall
dence of possession can be, and in this case
Wi, Praven,

sicn ingdividually
coeomisl Haled sulleienl evidenee

vzl matrix, sufficient ovi-

LESSONS TO BE LEARNED

[a) The party making the claim

making an adverse possession claim,
male sure that you have satizfied the rogui-
aite elementa far a elainy and that vou have
the approp

are ztatutory declarations and
T Lol
al Laod Viclovia Mect cach individua whn

eviclenor o suppeort Lhe el

can poovice evidence o suppes Hhe chdm

and teal the streng b ol Their evidemes, O

aclaim s wesle, The oo awner m

al ey

Lo e linlee combeel of the property, 1 pessession
i interropted within 15 years, the claim may
e defeared, Belore lodging th
far the fzht.

Conzider obtaining acrial photographic
evicence dating back over 15 vears,

eelaim, prepare

Yirloria
haz archives of acrial photogeaphs of the
srates Floweever, Be aseare that the erelialilily

of these prlhotae

aphs variescdepending on the

T o al he Taned, For example, inner cily
areas hove photographs with greater detail
asthey coveramaller areas, wherens country
and regional area phatographs cover nuch
larvger areas and are often not as detailecl.
In addition, trees and other structures can

ADVERSE
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create shadows over particularareas of the
Fvoed, This sy moeson thal an bmporiang Tea-
teiree s clifs

et o e, for evample, a dizpted
fenee line, However, 2 series of photographs
can provide strong evidenee of, sy, the exist-

e al o fenee (o support o elaim), Adso be
aveare That the seasons can et onowhal
can be viewsd ina phomzraph (heeausze of
shadows), Photogrammetrists can provicde

cornpelling evicdenee,

Survey reportz are a reliable record of the

position of structures and fenee lines and are
also

wseful inomounting a case for adverse
PUSSCEST0N. Survevars can provide ovi-
Aenee of the age ol o fenee and whether ic was
construcied on the same fence line as the pre-
vions fenee, Photegrvaphs of the Tand (and ils

changing andseapel and oral evidemes from
dizintereated wilnesses can he crucial toveur

sueeess. [ 1he i rease, oral evidenes

wis preferred Lo evidence from phologramm:
cleizis, parlice oy as the photooraphs were
wnslear and ambiguows. Phategeaphs seilh
prople on the land ean be supportive hecanse
they BT inemd il S periods o may evi-

dence vse or actz on the land.

Cars! Cars! Cars!
Attention New Car Buye

Get up to 20% off the retail price of
next new car purchase

Australasian Vehicle Buying Services can get you the maximum discount available
'- an the purchase of any new car. Simply call 1300 76 49 49 or visit our website,
wwnwavbs.com.au to start saving time and money.

“Conditinns apply



ADVERSE FORSERSION

Obeain g mecket appraisal of the Taad in dis-
pizle. Unless the Tand is of significant valoe,
Lhe costs ol @ conleated procecding may oul-
weigh the henelin of the L

(k] The paper title awner

[Faclain is made geainst vour elisnt’s lund
without prior notiee, the elicnt will ceceive o
el iee Srarm Lol Wictoria aclvising them of
the claim, [Fthe elaim has ne merilarisargu
bl nenvenl ghould be iled alrietly within 21
dave with Land Victoria Tochidding the grin
ing of an upplication pursuant o sl of the

Vransfor of Linved Act 1958 (TLATin respoect 1o
Tarrens land or pursuant tos26R ol The T
in vespect i General Lo Lol
Eraceedings nest hen be igzsued within
Viaclorin may

30 davs, Riling which Land
proeess The claing and regisler the title in the
alleged possessors nome ifohe reguisile mals

teras b e complied o
vouack for the paper ticle oawner, da

et act hastily aved be wary of your client’s
petential delenee,

1 oo the ovidenee, it seems thal e
153-vear perisd has nat elapsed, voor ol
el should act guickly (o rrgnin possession
wl the Tand, However, von st be earelul

tooensare that 13 VEATE Tvas nal ]'.IE'I..'&:;I'.'I'J. s
voz client may b decmed a lrespasser aned
Jiahle todanmmes frony any atkempt th regain
passession i Hhe adverse possession claim is
suhaeguent by upheld,

CONCLUSION

fingedo is one ol e leading suthor

Afdg
fics in Yictorio on adverae pessessien law,
SRl Al e icdes gaidanee as to the likely
cirrnmstances that o comldne o provide

factual passeasion and the reguisite inlen
ticn te possess, coch casewill have dilferent
cireumstaners aned Eacta, What may be con-
sicered sullicient o evidenee an unequivecal
acl o intention i possess i one situation
ma ne e sufhciend inanother, The courls
will lecl at the combined conduct and acts ol
the nlleged possessor to establish whether the

neepszary principles con be estabilished,
Alrhowgh the courl o Abbataaggele did nol
relv greatly on plalographic evidence, this
evicloneyr shinld ke obtained 1o assis o is-
credi patential witiess evidenee, particularhy
il poszeszion i heing alleged for asignificant
periocl ol time ever a 15-vear perisd where
the recollection cr availability ol wilnesses

Your client has a strong case for civil litigation but can't afford the Tees.
You can help on a no-win no-fes basis but what about the out of
pocket pxpenses?

Law Aid can help

Law Aid iz a nol-fororofic scheme that pays the approved disbursements
af Victorian solicitors wha represent clisnts in civil litigation cases on &

tay Be diminished. 10 is eazential o onsuare
[hat Lhe period
and there s heen na break 10 possession,
Carefully review all evidenee, including all
aers by the possessor, even 1FLhose acts alone

ESOEET0 15 {'(II1|iII!.II.'.IIl$

seem instomifirant. Az in sldatangelo, anact
of placing o Tadh talas aowaler tronglh may
Ty pbsraining
anerder foradverse possession! @

b ore of the kews (o sneor

JTOMATHAN TISHER 5 & marteer we L Tisten liner 5 Co,
i property, corprrate gnd commercial
e PHILLIP LEAMARN 1 an asa0i;
4
reanersial law
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anad at anpeal in the Court
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no-win no-fes basis.
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